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The Employment Appeals Tribunal (EAT) has ruled 

in the recent cases of Usdaw –v- Ethel Austin Ltd 
(in administration) and Usdaw –v- WW Realisation 1 
(in liquidation) that the words “at one establishment” 

in S.188 of the Trade Union and Labour Relations 

(Consolidation) Act 1992 (TULRCA), which 

comprises the duty to consult collectively in large 

scale redundancies, should be deleted. 

This is a landmark ruling which greatly extends 

the scope of the duty on employers under S.188 

to consult in relation to collective redundancies 

by reversing the previous position which enabled 

employers to treat separate sites as separate 

establishments.  This means that by separating out 

redundancy processes at different establishments, 

employers could sometimes keep the numbers 

affected below the statutory threshold required to 

collectively consult over a 30 or 90 (recently reduced 

to 45) day period.

The Law

S.188 of TULRCA implements the European 

Collective Redundancies Directive (the Directive) into 

UK law.

TULRCA states that where an employer proposes 

to dismiss as redundant 20 or more employees at 
one establishment within a period of 90 days or 

less, it has a duty to consult on its proposal with 

representatives of the affected employees and also to 

notify the BIS. 

The obligation to collectively consult therefore 

operates, in effect, as a moratorium on the proposed 

dismissals whereby the dismissals cannot take effect 

for a minimum period of time once consultation has 

started.

The maximum sanction for breaching the obligation 

is a “protective award” of up to 90 days gross actual 

pay for each affected employee.

Following the EAT’s decision in these recent 

cases, the proposal to dismiss as redundant 20 

or more employees no longer needs to be “at one 

establishment”.

The EAT Case

In Usdaw –v- Ethel Austin Ltd (in administration) and 
Usdaw –v- WW Realisation 1 (in liquidation), several 

thousand jobs were lost following the liquidation 

of two retail chains. The recognised trade unions 

brought claims in the Tribunal on behalf of the 

employees claiming that the administrators had failed 

to comply with their duty under TULRCA to consult 

with the appropriate employee representatives as they 

were proposing to dismiss as redundant 20 or more 

employees at one establishment within a 90 day 

period. 

The Tribunal found that the administrators had failed to 

consult collectively. However, it treated each individual 

store as a separate and discrete establishment under 

the wording of TURLCA and therefore found there 

to be no duty in relation to those stores where there 

were less than 20 employees being made redundant. 

Protective awards were therefore only made in relation 

to those employees at stores where there were 20 

or more employees dismissed, leaving approximately 

4,400 workers without a protective award. 

The trade unions appealed to the EAT to challenge 

the decision on the basis that S.188 was contrary 

to the Directive’s objective of protecting the rights of 

workers on redundancy.

The EAT, in hearing both cases together, recognised 

that the Directive gave Member States a choice 

upon transposing the Directive into its own domestic 
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legislation as to when the duty to consult is triggered 

– the choice was between:

1. Article 1(1)(a)(i) of the Directive which looked 

at the size of the existing workforce and the 

establishment in which employees worked; and

2. Article 1(1)(a)(ii) of the Directive which was 

much simpler in that it required an employer to 

consult collectively where, over a period of 90 

days, the number of redundancies was at least 

20, whatever the number of workers normally 

employed in the establishments in question.

It was clear that the second option had been chosen 

by the UK when it transposed the Directive into UK 

law.

The EAT considered that the term “establishment” 

from the Directive could be given a broad or narrow 

interpretation. However whilst the meaning of the term 

is critical to determine whether the duty has been 

triggered in relation to Article 1(1)(a)(i), there was no 

need to construe the meaning of “establishment” in 

any particular way in relation to Article 1(1)(a)(ii), (which 

the UK had adopted) because this duty would apply 

whatever establishment the employees worked in. 

Therefore S.188 of TULRCA, by imposing a site-

based restriction on the number of redundancies 

proposed in order to trigger the duty to consult, was 

deemed to be more restrictive than the Directive. 

The EAT therefore held that it was entitled to construe 

UK legislation to give effect to the Directive’s objective 

and it would achieve this by deleting the words “at 

one establishment” from S.188.  

Implications for Employers

As a result of this ruling the duty to collectively consult 

in relation to redundancies will be triggered when an 

employer proposes to make 20 or more employees 

redundant within a 90 day period, regardless of 

whether the employees are employed at the same 

location.  

This greatly extends the duty on employers to consult 

employees in relation to collective redundancies 

and prevents employers treating different sites as 

separate establishments as they had been able to do 

previously, thereby avoiding the need for collective 

consultation.

Employers will need to be aware that redundancy 

exercises may now become more protracted as 

where the proposal is to dismiss as redundant 20 or 

more employees within a 90 day period, collective 

consultation will need to be carried out. Failure to 

follow this could prove to be a costly mistake for 

employers.

If you would like further advice on this, or alternatively, 

wish for a review to be undertaken of your existing 

redundancy procedures in place, please speak to 

your usual contact at Devonshires or alternatively 

contact:
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The content of this article is intended to provide a general guide to the subject matter and does not constitute legal advice. Specialist advice should be 
sought about your specific circumstances. Please contact a member of the team for further assistance. 


