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1. Introduction  

This Response is submitted by Devonshires on behalf of itself and one of our clients: Look 
Ahead Housing and Care Limited (Look Ahead). 

Before responding to the questions asked in the Consultation Paper we felt that it would be 
helpful to provide the following background information. 

Devonshires – who we are  

Devonshires is a law firm that specialises in providing legal services to the housing, care, 
and wider not for profit sector. We have significant experience in advising both public sector 
and contractor clients on procurement and contracting out and in services.  

Our clients 

A significant number of our clients provide care, support and or housing services under 
contracts with public authorities. Our clients include: housing associations; registered 
charities; and companies that contract with the public sector - primarily local authorities and 
the NHS. We also act for local authorities on public infrastructure projects and the 
outsourcing of services.    

Look Ahead Housing and Care 

Look Ahead is a charitable housing association.  It provides housing and support to over 
3,500 people in London and the South East.  It is listed in the Sunday Times Top 100 
companies to work for list.  It is committed to providing high level quality care and support 
services to those in need and to being an employer of choice but underpinning these two 
objectives is the over riding need for the services it provides to be sustainable and as such 
affordable.     

Look Ahead has a number of contracts with Local Authorities and NHS Trusts under which it 
provides care and support services.  Like many of our clients it is likely to be directly affected 
by any proposals arising from the consultation paper.   

Local Authority Transfers:  Pensions direction 2007  

In our response below we have focused on the Local Government Pension Scheme (LGPS) 
to explain the implications and effect of Fair Deal and the Pensions Direction (referred to 
below). 

The Consultation paper states that Fair Deal itself is a non-statutory policy. That is correct.  
However the consultation paper overlooks the fact that the Fair Deal policy has been 
effectively incorporated into statute for Local Authority outsourcing by the Best Values 
Authorities Staff Transfers (Pensions) Direction 2007 (the Pensions Direction) implemented 
by powers conferred on the Secretary of State under Section 101 and 102 of the Local 
Government Act 2003.  

Prior to the Pensions Direction the Fair Deal Policy was in our experience enforced by most 
Local Authorities. In our experience it has been enforced in almost all public sector 
outsourcing contracts that we have been involved in since Fair Deal was implemented in 
2000 following the 1999 revised treasury guidelines being published.  
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In any event following the implementation of the Pensions Direction when organisations 
contract with Local Authorities whether on a first (or subsequent) contracting out of services 
and staff transfer under the Transfer of Undertakings (Protection of Employment) 
Regulations 2006 (TUPE) there is a legal obligation on the incoming provider of services to 
offer continued membership of the LGPS or a broadly comparable scheme to employees 
who originally transferred from the Authority. The Pensions Direction states (at paragraph 5 
of the Direction) that a contract must provide that the rights are directly enforceable by the 
transferring employees.    

EU Procurement Rules 

Most contracts that our clients enter into with public authorities are governed by complex EU 
procurement rules. Where bids (for example for the provision of care) have to be submitted 
without conditions the ability and willingness of many of our clients to submit bids for 
contracts is increasingly dependant upon whether or not Fair Deal or the Pensions Direction 
applies to any staff that transfer.  Increasingly a number of clients are taking the view that if 
they do they will not bid.   

When tendering, in our experience, the commissioning departments within public authorities 
do not fully understand the financial and legal risks associated with the pension schemes 
they provide. Tenders for services typically list the employees who might transfer, and in 
some cases (but not all) indicate what pension scheme the employees are members of, and 
what the current employer contribution rate is. Tenders typically offer no protection by way of 
indemnities or capped contribution rates in relation to pensions. 

Increasingly public authorities require bidders to submit unconditional bids on the basis of a 
one off all inclusive fee per client/service.  In these cases the employment information that is 
provided is often limited to a list of employees and the pension schemes they participate in.  
As such for bidders to submit a compliant bid (without conditions) the bidder must assess the 
financial and legal risks associated with the provision of pensions, however it is often unable 
to do so as it is not given the requisite information to enable it to do so.   As such where Fair 
Deal and or the Pensions Direction applies bidders are asked to bid based on unknown and 
unquantifiable liabilities.  

Even if full employment information was provided many of the risks associated with Public 
Sector pensions cannot be properly quantified prior to or at the commencement of a contract. 
We have highlighted some of these financial risks in relation to the Local Government 
Pension Scheme (LGPS) below.  

Local Government Pension Scheme  

By way of illustration we have summarised the legal and financial risks that bidders for a 
local authority care contract could incur where staff transfer who are in the LGPS and to 
whom the Pensions Direction (and Fair Deal) apply. 

Generally our clients do not have their own pension scheme which is comparable to the 
LGPS.  Whilst there are providers, such as Prudential, that offer membership to comparable 
schemes these are prohibitively expensive particularly when dealing with small numbers of 
staff. Typically employer contribution rates for these schemes start at over 30%. 

As such most clients explore admission to the LGPS. The risks associated with this can be 
summarised as follows: 
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• The employer contribution rate for the contractor will normally be assessed on a full 
funding basis at admission but as the contribution rate will reflect the profile of staff 
transferring it will tend to be higher than the existing contribution rate for the Local 
Authority partner. 

• The employer contribution rate is subject to a triennial valuation. At this time the 
contractors liabilities and obligations to the transferring employees (and any former 
transferring employees who are now deferred members or pensioners) are 
assessed by reference to their total pensionable service, not their period of 
employment with the contractor.  As such the contractor assumes the investment 
risk etc for total service (say 15 years) even if it has only it self employed the staff for 
a much shorter period of time. 

• The actuarial assumptions applied at the point of transfer and thereafter will normally 
be different.  In a recent case involving 2 staff transferring in relation to a care 
contract the immediate employer contribution rate for the employer will be 3 % more 
than for the Local Authority. Further because of the change in actuarial assumptions 
applied from transfer independent actuarial advice has confirmed that an immediate 
deficit of £35,000 would ordinarily arise for the transferring staff one day after they 
transfer. This deficit is likely to be compounded by adverse investment conditions 
etc and as such it is envisaged that the actual employer contribution rate will 
increase further on the triennial valuation.    

• If transferring staff are made redundant (which may arise as a consequence of a 
change in service requirements by the contracting authority, or on termination of the 
contract if there is no TUPE transfer on of staff) then employees aged 55 or more 
are entitled to unreduced pension the cost of which (for their total service, not just 
the period they have been employed by the contractor) will be paid by the 
contractor. 

• If transferring staff are ill health retired any additional costs are borne by the 
contractor.  In one recent case for one employee we have been advised that the 
cost of this would exceed £200,000. 

• On termination of the admission agreement (usually when the contract ends or the 
last TUPE employee leaves) under Regulation 38 LGPS Regulations an exit 
valuation will be undertaken. The actuarial assumptions applied at that time can in 
many cases mean that the total liability is 3 to 5 times the FRS17 valuation.  As the 
liability will to an extent reflect market conditions on the particular termination date 
the actual liability is unknown. On a 3 year contract for one not for profit client the 
estimated deficit of £900,000 calculated by independent actuaries would have given 
rise to a substantial financial loss which would have had an adverse impact on its 
wider business.  

Impact on contractors 

As explained above, in our experience the commissioning departments of public authorities 
often do not understand the financial and legal implications of the pension schemes that their 
staff are in and as such make no provision for this in bids.  

In many cases they provide limited if any information about employees but ask bidders to 
submit bids to reflect the employment and pensions costs associated with staff who transfer 
under TUPE and to whom Fair Deal/the Pensions Direction applies on an unconditional 
basis. As such they are effectively seeking to transfer the full risk associated with 
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membership of such schemes and as such unquantifiable liability on the basis of limited, if 
any information. Even if information is provided the full risks cannot be quantified at bid 
stage.  

The typical approach of public authorities that the risks should be priced for by contractors is, 
as highlighted above misconceived as such risks cannot be accurately assessed.  At best 
independent actuaries can, with some limited information, give “best estimates.” As such 
many contractors will seek (subject to procurement rules) liability caps and protection.  In 
many cases this renders their bids un-compliant with EU procurement rules.  

Increasingly clients will not even bid where bids are unconditional and Fair Deal applies.  The 
impact of this is that there is likely to be a reduction in the number of high quality contractors 
bidding.   

We have recently been involved in one case where a care provider was on the verge of 
insolvency.  Our client was positioned to acquire that provider and take over its obligations to 
various local authorities to provide care and support to different vulnerable client groups. 
Ultimately it did not proceed because of the underlying pension and employment liabilities 
associated with the LGPS and NHS Pension schemes that the existing contractors staff were 
members of.  The liabilities exceeded the value of the contracts.        

2. Our response to the questions asked  

 

Question 1: The Government welcomes views on whether there are any people or 
organisations who may be affected by this consultation other than those listed 
in 1.7. 

Reply: The legal and financial risks are such that we believe that an increasing 
number of contractors are already and will continue to refuse to bid for public 
sector contracts where staff transfer who benefit under Fair Deal and or the 
Pensions Directive unless the pensions liabilities are indemnified or capped in 
some way.  We have seen examples of contractors securing contracts who 
have not fully understood, priced or otherwise provided for the cost of such 
benefits and as such in some cases at least their sustainability might be 
questionable.  In at least one case the incumbent provider became insolvent.  

Unless the legal and financial risks associated with Fair Deal and the 
Pensions Directive are properly managed we believe that the service users 
will ultimately be affected.      

    

Question 2: The Government welcomes views from respondents on how the Fair Deal 
policy operates in their experience, where this is considered relevant to future 
policy. 

Reply: In our opinion the Fair Deal policy has had unintended consequences. The 
liabilities, and as such costs, for contractors has not been properly understood 
and is not properly considered by public authorities contracting out services.  
As such many providers no longer bid where Fair Deal applies.  
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Fair Deal gives an unfair competitive edge to direct labour organisations who 
are not treated as a separate employer for pension purposes. 

Fair Deal is restricting the number of contractors bidding for services and in 
some cases, from our experience, affecting the sustainability of those who 
have secured public authority contracts without the pension liabilities being 
properly understood and as such managed.   

 

Question 3: The Government welcomes views on whether there are any objectives which 
should be taken into account other than those set out in 3.2 when developing 
future policy. 

Reply: Sustainability and continuity of public service provision is an objective that we 
believe should be taken into account when developing future policy.   

Where services are outsourced it is clearly important that they are outsourced 
to sustainable organisations otherwise the continuity of public sector provision 
can be affected particularly in cases where there is a shortage of suppliers.  

In our view the impact of Fair Deal and the Pensions Direction is that a 
number of suppliers will not bid for public sector contracts involving staff 
transfers from the public sector.  This in turn is likely to mean that the risk of 
key public services being undertaken by a smaller number of (and in some 
cases less sustainable)  organisations could increase.  The risks associated 
with this are highlighted by the current speculation surrounding Southern 
Cross in relation to the provision of care services.  

Question 4: Is there a case for changing the current Fair Deal policy? 

Reply: Yes.  Whilst Fair Deal maintains pension provision for staff that transfer from 
public authorities it does mean that staff that transfer under TUPE from the 
public sector are placed in an enhanced position not required by TUPE itself 
or the Acquired Rights Directive. 

 If Fair Deal is to be maintained then so as to ensure that there is certainty 
when contracting with the public authorities the cost to contractors of 
compliance should be (a) capped at a fixed percentage of salary for the 
duration of the contract only of those staff to whom the obligation applies or 
(b) should be a cost that is passed back to the public authority through a pass 
through of cost for the authority to meet. In addition the public authority should 
underwrite additional costs such as ill health costs and redundancy costs 
(particularly where the latter arise because of a change in service requirement 
or on termination of the contract where the former public authority staff do not 
transfer on under TUPE). 

 Question 5: If so, what should the policy cover, including: 

(a) what (if any) stipulations should be made regarding the level and type of 
future pension provision following transfer to be provided for future 
accrual; 
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Reply: If Fair Deal is abolished the obligations should match those that otherwise 
apply under TUPE. As such public sector employees should be entitled as a 
minimum to matched contributions up to 6% of salary.   

If Fair Deal is maintained the financial costs (above a capped amount) should 
be underwritten by the Public Authority. 

(b) what should be the treatment of previously accrued benefits?  For 
example should CETV’s be the norm or should bulk transfer agreements 
continue to be used and, if so, in what form; and 

Reply:  No comment 

(c) what should the requirements be on subsequent compulsory transfer to an 
independent provider or return to the public sector? 

Reply: If Fair Deal is abolished the obligations should match those that otherwise 
apply under TUPE. As such public sector employees should be entitled as a 
minimum to matched contributions up to 6% of salary.   

If Fair Deal is maintained the financial costs (above a capped amount) should 
be underwritten by the Public Authority. 

Question 6: In setting out a proposal for future policy, respondents are asked to set out: 

(a) how it would deliver against the objectives set out in Chapter 3 and any 
others considered relevant; 

(b) the impact on those involved, including employers and employees; 

(c) if possible, how much the proposal would cost or save the taxpayer 
compared to the current Fair Deal arrangements; and 

(d) any past experience, whether in public sector or otherwise, which informs 
these proposals. 

Reply: By abolishing Fair Deal and limiting the obligations to those under TUPE (i.e. 
to match employee contributions up to 6%) staff transfers in the public sector 
would be treated as a minimum in the same way as those in the private 
sector. Public Authorities and Contractors would then be free to negotiate or 
agree enhanced provisions subject to affordability and specific contract 
requirements. This would achieve considerable savings as contractors would 
have certainty when bidding for contracts. As such this is likely to give rise to 
more favourable financial terms for Public Authorities whilst ensuring that 
employees continue to enjoy reasonable pension provision of up to 12 % of 
salary (matched employer and employee contributions combined).     

 A not untypical illustration of costs that can be incurred by a contractor in 
entering into a 6 year service contract with a local authority (during which 
there are two valuations and a couple of redundancies linked to a change in 
service requirements and ill health costs) is shown below.  Most of these 
liabilities could be avoided by removing Fair Deal/the Pensions Direction and 
by removing the right under the LGPS regulations to early receipt of pension 
benefits if made redundant aged 55 or more. 
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 Example 

 20 employees transferring – mixed age and length of service profile 

 Employer contribution on entry – 14% 

 Employer contribution at 1st triennial valuation (end of 1st year of contract) – 
17% 

 Employer contribution at 2nd triennial valuation (end of 4th year of contract) – 
19%   

 One Ill health retirement - £150,000 strain cost 

 Two redundancies – one aged 56 one aged 40  - £50,000 strain cost 

 End of contract (exit liability – reg 38 LGPS ) - £250,000 to £500,000 

 On many service contracts (such as care, cleaning or catering) the margin 
between (a) the contract being delivered with a small surplus and (b) at a 
financial loss is small even before the cost and liability of public sector pension 
schemes is taken into account. If the liabilities associated with such schemes 
are not properly provided for it means that in many cases contracts are being 
delivered by contractors at a loss. This in turn can affect the viability of 
contractors themselves.  It is not unusual to see contracts awarded to 
organisations who have not properly accounted for such risks as the bids of 
those that have tried to quantify costs are too expensive and or non compliant 
with EU procurement rules (i.e where bids have been submitted conditional 
upon pension protection being given).   

Question 7: The Government welcomes views on what approach should be taken when 
previously transferred public services involving compulsory Fair Deal staff 
transfers are re-tendered.  The Government also welcomes details of any past 
experience informing respondents’ proposals. 

Reply At present in our experience Public Authorities will require second generation 
contractors to comply with Fair Deal and the Pensions Direction. 

If this is abolished or modified then we anticipate that there would be 
considerable savings achieved if contracts are awarded to new contractors 
who would not be obliged to maintain such benefits. As such existing 
providers would be disadvantaged.  As such there would either need to be 
legislative change or transitional provisions so as to ensure that existing 
contractors were not disadvantaged in any re-tender process.  

Question 8: The Government welcomes views on what approach should be taken for 
employees returning to the public sector having been transferred out in the 
past under the Fair Deal policy.  The Government also welcomes details of 
any past experience informing respondents’ proposals.   

Reply: The employees would transfer back under TUPE and should have the rights 
that apply to them under TUPE. As such they should remain on their TUPE 
terms and conditions of employment save where these can be changed 
lawfully.  If the employees terms and conditions are changed lawfully so that 



 
 
Page 9 
4440988.1 

they become employed on Public Sector terms then consistent with this they 
should be offered the appropriate pension benefits.  

3. Generally 

This response has been prepared by Devonshires, with the assistance of one of our clients 
Look Ahead Housing and Care Limited. 

For further clarification in relation to any of the points highlighted in this paper please contact:  

 

Amanda Harvey 

Employment Partner, Devonshires 

0207 880 4281 

amanda.harvey@devonshires.co.uk 

 

Donna Hitchcock 

Deputy Director, HR & LD 

Look Ahead Housing and Care  
 
0207 368 4672 
 
donnahitchcock@lookahead.org.uk 
 
 
 
Dated 13 June 2011 
 

   

    


